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DECI SI ON AND ORDER DENYI NG MOTI ON FOR DEFAULT

By notion for default and proposed order dated June 23,
1998, the Conpl ainant, Miltinmedia Planning and Permtting
Division Director for the United States Environnental
Protection Agency (EPA), Region 6, sought issuance of a
default order assessing a civil penalty in the amunt of six
t housand doll ars ($6, 000) agai nst Lipsconb |Industries, Inc.,

t he Respondent. Conpl ai nant all eged that Respondent viol ated
Section 14(a) of the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), 7 U.S.C. 8§ 136l (a), by selling an
unregi stered and m sbranded pesticide. Pursuant to the
Consol i dated Rul es of Practice Governing the Adm nistrative
Assessnent of Civil Penalties and the Revocation or Suspension
of Permts (Consolidated Rules), 40 C F. R Part 22, and based
on the entire record in this matter, Conplainant's notion for

default is denied.



STATUTORY AND REGULATORY BACKGROUND

The main issue of concern here is whether the
adm ni strative record sufficiently shows that Conpl ai nant
considered all statutory factors under FIFRA Section
1361 (a)(4), during the recomendation of a civil penalty
agai nst Respondent. FIFRA Section 136l (a)(4) states that
Conpl ai nant shall “consider the appropriateness of the penalty
to the size of the business of the person charged, the effect
on the person’s ability to continue in business, and the
gravity of the violation.”

I n default actions such as this one, controlling
regul ations including 40 C.F.R 8 22.17(a) authorize a finding
of default “upon failure to tinely answer a conplaint,” while
40 C.F.R. 8 22.24 requires Conplainant submt evidence show ng
that “the violation occurred” and the “proposed civil penalty

is appropriate.” In addition, 40 C.F.R 8§ 22.15(a)
provi des that an answer to a conplaint is untinmely if it is
not filed with the Regional Hearing clerk within twenty (20)
days after service of the conplaint.

1. EILNDINGS OF FACT

Due to controlling statutory and regul atory provisions,
and based on the entire record, this tribunal nekes the

follow ng findings of fact:



1. Conpl ai nant served Respondent with the conplaint, a
copy of the Consolidated Rules, and the Enforcenent Response
Policy for FIFRA dated July 2, 1990, by certified mail, return
recei pt requested, on August 19, 1997. A copy of the
conplaint’s properly executed return recei pt dated August 28,
1997, was attached to Conplainant's June 23, 1998, notion for
defaul t.

2. Respondent failed to file an answer to the conpl ai nt
with the Regional Hearing Clerk within twenty (20) days of
Respondent's recei pt of the conplaint.

3. Conpl ai nant served Respondent with a notion for
default and proposed order by certified mail, return receipt
requested, on June 23, 1998. Conplainant’s notion for default
and proposed order did not include any analysis or description
expl ai ning why the proposed penalty was appropriate.

4. Respondent failed to file a reply to the nmotion for
default order with the Regional Hearing Clerk within twenty
(20) days of receipt of the notion.

5. This tribunal served Respondent with an August 13,
1998, Order to Show Cause. The Order to Show Cause required
Respondent to explain its failure to respond to the conpl ai nt

and notion for default, on or before August 31, 1998.



6. Respondent failed to serve a response to the Order to
Show Cause with the Regional Hearing Clerk on or before August
31, 1998.

7. Respondent, through |egal counsel, submtted a
Septenber 17, 1998, letter to this tribunal. The letter
advi sed that the Respondent, Lipsconb Industries, Inc., was no
| onger in business or existence.

I11. CONCLUSI ONS OF LAW

Pursuant to controlling statutory and regul atory
standards, and based on the entire record, this tribunal makes
the follow ng conclusions of |aw

1. Wthin twenty (20) from service, Respondent was
required to file a witten answer to the conplaint with the
Regi onal Hearing Clerk. See 40 C.F.R 8§ 22.15(a). A witten
answer nmust “clearly and directly admt, deny or explain each
of the factual allegations contained in the conplaint with
regard to which respondent has any know edge,” and i ncl ude
“argunments which are alleged to constitute the grounds of a
defense.” See 40 C.F.R § 22.15(b). The answer should al so
specify the facts in dispute, and request a hearing, if
appropriate. See 40 C.F.R 8§ 22.15(b).

2. Respondent's Septenber 17, 1998, letter was not

timely filed with the Regional Hearing Clerk, as required by



40 C.F.R. 8 22.15(a). However, Conplainant’s June 23, 1998,
notion for default and proposed order failed to address
statutory penalty determ nation factors as required by FIFRA
Section 136l (a)(4). Additionally, Conplainant’s notion for
default and proposed order failed to provide any anal ysis
concerning the appropriateness of the recomended penalty. As
such, Conplainant failed to sufficiently establish a prim
faci e case supporting the appropriateness of the recommended
penalty as required by 40 C.F. R § 22.24.

3. Although Respondent's Septenber 17, 1998, letter does
not conport in every respect with the requirenents for answers
set forth in 40 C.F. R 8 22.15, it asserts a general defense
to the proposed penalty. The letter included the follow ng
| anguage, “Lipsconb Industries, Inc.[,] is no longer in
busi ness or existence.” This representation raises questions
concerni ng Respondent’s ability to pay and continue in
busi ness, as Respondent is allegedly no | onger an operating
busi ness or legal entity. Wth the above in m nd, and because
Conmpl ainant failed to sufficiently establish a prinma facie
case supporting the appropriateness of the proposed penalty
pursuant to 40 C.F. R 8§ 22.24, Respondent's letter constitutes
a ground for defense to the proposed penalty, in accordance

with 40 C.F.R § 22.15(b).



4. Al though Respondent’s Septenber 17, 1998, letter is
construed as a defense to the proposed penalty, the future
Adm ni strative Law Judge assigned to this action, will in his
or her discretion, determ ne the appropriateness of an oral
hearing regarding the proposed penalty pursuant to 40 C.F. R 8§
22.15(c).

V. DI SCUSSI ON

CGenerally, the law favors resolution of cases on their
merits. To the contrary, default judgenents are ill-favored,
drastic renedies, and courts resort to themonly in extrene

si tuati ons. See Sun Bank of Ocala v. Pelican Honest ead

Savi ngs Associ ation, 874 F.2d 274, 276 (5'" Cir. 1989). \hen,

as in this case, the Conplainant fails to present prim facie
evi dence and analysis sufficient to show that all statutory
factors were considered in assessing an appropriate civil

penalty, this tribunal cannot serve as a rubber-stanp with

respect to Conplainant’s penalty proposal. See Katzson Bros.,

lnc. v. U.S. EP.A, 839 F.2d 1396, 1401 (10" Cir. 1988).

Once again, statutory penalty determ nation factors
mandat e consi derati on of the appropriateness of the penalty to
the size of the person’s business, the effect on the person’s

ability to continue in business, and the gravity of the



violation. Here, record information (Attachnent D to the
conplaint) pertinent to the appropriateness of the proposed
penalty includes a “FIFRA Civil Penalty Cal cul ati on

Wor ksheet.” However, this worksheet, on its face, shows that
only sonme of the FIFRA Section 136l (a)(4) penalty

determ nation factors were consi dered.

W t hout question, naught in the adm nistrative record
shows t hat Conpl ai nant adequately considered the effect the
proposed penalty woul d have on the Respondent’s ability to
continue in business. Neither did Conplainant’s notion for
default and proposed order include an analysis of mandatory
penalty determ nation factors in support of the penalty
recommendation. As such, Conplainant failed to sufficiently
present prinma facie evidence and anal ysis supporting
i nposition of the proposed penalty in accordance with FIFRA

Section 136l (a)(4) and 40 C.F.R. 8§ 22.24. See In Re New

Waterbury, Ltd., 5 E. A D. 529, 537-539 (EAB 1994).

V. DECI SI ON AND ORDER

For the above reasons supported by record evi dence, and
by the power vested in this tribunal consistent with 40 C. F. R
§ 22.16(c), Conplainant's motion for default pursuant to 40

C.F.R 8 22.17 is hereby denied. The EPA Region 6 Hearing



Clerk shall forward all docunments filed in this proceeding to
the Chief Adm nistrative Law Judge in accordance with 40

C.F.R § 22.21(a).

SO ORDERED this 22ND day of October 1998.

[ SI

GEORGE MALONE, I11
REG ONAL JUDI Cl AL OFFI CER



In the Matter of Lipsconb Industries, Inc., Respondent, Docket
No. 6-028-C

CERTI FI CATE OF SERVI CE

|, Lorena S. Vaughn, Regional Hearing Clerk for the
Region 6, U. S. Environnental Protection Agency |located in
Dal | as, Texas, hereby certify that | served true and correct
copies of the foregoing Order dated October 22, 1998, on the
persons |listed below, in the manner and date indicated:

M. Reedy Mac Spigner, Esq. U.S. CERTIFIED MAIL
1700 Alma Drive, Ste. 225 RETURN RECEI PT REQUESTED
Pl ano, Texas 75075

M. Gary Smth, Esq. HAND DELI| VERY
U S. EPA Region 6 (6EN-LW

1445 Ross Avenue

Dal | as, Texas 75202-2733

Dat ed:

Lorena S. Vaughn
Regi onal Hearing Clerk



